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I. INTRODUCTION 

1. The Appellant appeals from a judgment dated January 23, 2023 by the Honourable 

Silvana Conte (“Judge”) of the Superior Court of Québec, District of Montréal, that 

dismisses the Appellant’s motion for authorization to (a) bring an action pursuant to 

Section 225.4 of the Securities Act, chapter V-1.1 (“QSA”) and (b) institute a class 

action pursuant to Article 574 of the Code of Civil Procedure (“CCP”), against the 

Respondents (“Originating Application”). A copy of the judgment is appended 

hereto as Schedule 1 (“Judgment”).  



-2- 

2. The authorization hearing took place over two days, on November 15 and 16, 2022. 

3. The deadline to file this Notice of Appeal is March 20, 2023. A copy of the notice of 

judgment is appended hereto as Schedule 2.  

4. No confidential materials were filed at the authorization hearing.  

II. BACKGROUND 

5. The Appellant alleges that the Respondents made several misrepresentations 

concerning the business, operations and revenues of HEXO Corp. (“HEXO”), in core 

and non-core documents, as well as in public oral statements, to the effect that: 

a. HEXO had a supplier agreement with the Société québécoise du cannabis 

(“SQDC”) which guaranteed that HEXO would obtain the revenues associated 

with the sale of 20,000 kilograms of cannabis in the first year following the 

legalization of recreational cannabis in Canada; 

b. The acquisition of a new licensed facility (Newstrike) would, inter alia with the 

agreement with the SQDC, double HEXO’s revenue between Q2 and Q4 2019 

to approximately $26 million, enable HEXO to achieve a net revenue of greater 

than $400 million for fiscal 2020, and generate over ten million dollars in annual 

synergies; 

c. HEXO’s inventories were accurate; and  

d. Its internal controls were effective.  

6. Through a series of public corrections, it was revealed that the above statements 

were untrue, which led to a significant drop in the price of HEXO’s securities, losing 

for instance 87.4% on the TSX between the first and last public corrections.1  

 
1  Exhibit R-9. 
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7. HEXO investors in Québec, and throughout the world, suffered hundreds of millions 

of dollars of losses. 

8. The Appellant lost his entire retirement fund due to the Respondents’ illicit conduct. 

9. If the Judgment is allowed to stand, thousands of putative class members will see 

their rights of action and meritorious claims extinguished.   

III. GROUNDS OF APPEAL  

10. The Judge made errors of law, and palpable and overriding errors in fact, which 

raise three issues to be dealt with in this appeal: 

a. Was the Judge’s analysis consistent with the principles governing the 

screening mechanism established under section 225.4 of the QSA? 

The Judge erred in law by: 

i. Misapplying the authorization test under 225.4 of the QSA; 

ii. Failing to address the actual arguments raised by the Plaintiff; 

iii. Incorrectly analyzing alleged defences;  

iv. Ignoring key evidence, drawing incorrect inferences, and 

misapprehending the definition of material fact; and 

v. Applying the incorrect evidentiary standard when the same 

misrepresentations are contained in core and non-core documents.  

b. Did the Judge err in her analysis by tying authorization of the primary market 

and civil code claims to the authorization test under the QSA? 

c. Should authorizations under 225.4 of the QSA and 574 CCP be granted?  
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A. The Judge erred in law by conducting an analysis that was inconsistent with
the principles governing the screening mechanism established under section
225.4 of the QSA

i. The Judge misapplied the authorization test under S. 225.4 of the QSA

11. Despite the fact that the judgment rendered by this Honourable Court in Nseir v.

Barrick Gold Corp., 2022 QCCA 1718 (“Nseir”) was brought to the Judge’s attention

while this matter was under advisement, she failed to rely on it, referring to it only

parenthetically and incorrectly as a judgment on leave to appeal.2

12. In line with the teachings of the Supreme Court of Canada, the judgment in Nseir

confirmed that the Appellant’s burden under section 225.4 of the QSA “is limited to

offer[ing] both a plausible analysis of the applicable legislative provisions, and some

credible evidence in support of the claim”. It reiterated that while the Judge has to

engage in some weighing of the evidence adduced by all parties, her role is “not to

do the best [she] could on the available record, treating the motion as if it were a

mini-trial”. And that she must bear in mind “that there is a real risk that the evidentiary

record before the Court will not only be incomplete, but also tilted in favour of the

defendant”.3

13. The Judge’s analysis failed to respect each of these principles and exceeded the

scope and inherent limitations of the screening mechanism.

14. A first example of this can be found at paragraph 127 of the Judgment. In discussing

the misrepresentation relating to the licencing of the Newstrike facility, the Judge

stated:

[127] With regard to the Impugned Statements contained in core documents,
made or released prior to July 30 2019, this same evidence filed by Plaintiff could
also be used by Defendants to argue on the merits that they had no
reasonable grounds to believe that the documents or public oral statements
contained a misrepresentation. [emphasis added]

2  Judgment, page 8, footnote 19. 
3  Nseir, par. 40-43. 
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15. The foregoing demonstrates the Judge not only went beyond an analysis of the 

evidence before her, the depth of which in and of itself is problematic, but she 

hypothesized as to what arguments the Respondents “could” make “on the merits”, 

on the basis of an incomplete record.  

16. This error of law underscores the incorrect approach taken by the Judge and 

demonstrates her analysis was in keeping with a merits-based assessment of the 

evidence, inappropriate for the authorization stage of the proceedings.  

17. Further examples of this error are also identified in the sections below.  

ii. The Judge did not address the actual arguments raised by the Appellant 

18. The Judgment does not respond to the actual arguments and evidence advanced 

by the Appellant, but rather rules on an alternative case not before the Court.  

19. Regarding the 20,000 kg commitment allegedly included in the SQDC agreement, 

the Judge held that: 

[100] The fact that the SQDC did not fulfill its first year purchase commitment or 
that Defendants decided not to enforce the take or pay feature, are not evidence 
that the public statement [sic] were untrue or misleading at the time they were 
made. As stated previously, the Court does not make assessments with the 
benefit of hindsight.4 

20. As decided twice5 by one of the case management judges in this file, prior to his 

replacement by the Judge, and as explicitly confirmed by the Appellant at the 

authorization hearing6, the soundness of the decision not to enforce the alleged take 

or pay feature is not relevant to the case at hand; it is not called into question by the 

Appellant; nor did the Originating Application require the Court to engage in any 

hindsight or after the fact analysis in this regard. 

 
4  Judgment, Schedule 1, par. 100. 
5  Miller v. Hexo Corp., 2022 QCCS 963, par. 54; Miller v. Hexo Corp., March 21, 2022, Thomas M. Davis, 

J.C.S., par. 10-11, 13 [unreported].  
6  Appellant’s Reply Argument Plan at authorization, par. 5 and ss.  
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21. The Appellant’s argument is that Respondents could not promise market revenue 

“certainty” and guarantee first year revenues when there was, at all relevant times, 

a risk that they would not enforce the alleged take or pay feature of the SQDC 

agreement.  

22. For instance, the Respondents stated that: 

In the past quarter, we finalized a long-term supply contract as the preferred 
supplier to the Société québecoise du cannabis (SQDC) for approximately 
200,000 kg of cannabis, over a five-year period. This gives us the second highest 
recreational revenue certainty among licensed producers for the first year of 
the adult-use market in Canada, with 20 metric tons committed […]7 [emphasis 
added] 

23. The Judgment dismisses this statement on the basis that it “does not reference the 

first year commitment at all”8, which is patently incorrect. Alternatively, the Judgment 

discounts this statement as being a mere descriptor of the SQDC agreement9. The 

Judge reaches this conclusion despite the fact that the SQDC agreement was not 

produced into evidence by the Respondents (which is their right at this preliminary 

stage). In any event, a clause that may not be enforced for known risks does not 

provide revenue “certainty”.  

iii. The Judge performed an incorrect analysis of potentially available 
defences 

24. The Judge erred by performing an incorrect analysis of the Respondents’ potential 

forward-looking statement defence at paragraphs 117 to 120, 165, 217-220 of the 

Judgment. It is well established that the defendant bears the burden of establishing 

any defences it will invoke and more specifically, in the immediate context, 

authorization must be granted where there is no “certainty” a defence will succeed.10  

25. The evidence before the Judge was that the cautionary language in the 

Respondents’ public disclosures contained conflicting information and boilerplate 

 
7  Exhibit R-14. 
8  Judgment, Schedule 1, par. 108. 
9  Id., par. 101, 214-216. 
10  Rahimi v. SouthGobi Resources Ltd., 2017 ONCA 719, par. 50. 
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generalizations, as well as specific and unequivocal statements by the Respondents 

relating to the SQDC agreement and revenue certainty.11 The Judgment fails to take 

into consideration the conflicting cautionary language and the explicit references in 

the evidence that were brought to her attention, including language explicitly 

excluding the alleged SQDC first year commitment from the Respondents’ 

cautionary language: 

Other than the agreement with the SQDC, pursuant to which the SQDC has 
agreed to purchase 20,000 kg of HEXO’s products for the first year of the 
agreement, the agreements with the SQDC, the OCRC and the BCLDB do not 
contain purchase commitments or otherwise obligate the purchaser to buy a 
minimum or fixed volume of products from HEXO. The amount of cannabis that 
the SQDC, the OCRC and the BCLDB may purchase under HEXO’s agreements 
with them may therefore vary from what HEXO expects or has planned for.12 
[emphasis added] 

26. The Judge erred by ignoring this evidence and concluding, on a limited record 

composed of conflicting evidence, that there was the requisite “certainty” that the 

Respondents’ forward-looking statement defence would succeed on the merits.13 

This error mirrors one of the errors highlighted by this Honourable Court in Nseir.14 

iv. The Judge ignored key evidence, drew incorrect inferences and 
misapprehended the definition of material fact 

27. The Judge also erred in her analysis at paragraphs 103, 104, 121 and 216 of the 

Judgment relating to the impact of the possibility that the SQDC could terminate its 

agreement with HEXO. The Judge stated at paragraph 104: 

[104] The fact that the SQDC could terminate the Agreement directly contradicts 
the argument that an investor would be misled to believe that the revenues to be 
generated in the first year were guaranteed.  

28. This conclusion is based on an inappropriate and untenable evidentiary analysis. 

Even if, hypothetically, one was to accept the Judge’s conclusion that there were no 

guarantees of revenue in year 1 post-legalization in any of the Respondents’ public 

 
11  Judgment, Schedule 1, Schedule II showing Impugned Statements.  
12  Exhibit R-24, p. S-17 and Exhibit R-2, p. S-17.  
13  Judgment, Schedule 1, par. 120. 
14  Nseir, par. 49 and 87.  
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statements (which is denied), and that these statements constituted mere 

descriptors of the agreement, her conclusion would still constitute an error. The 

conditions upon which the agreement could be terminated were not disclosed.15 The 

Judge read this absence of evidence about the conditions of termination to mean 

the contract could be terminated without penalty, i.e. utterly neutering the meaning 

of the “take or pay” provision. There was no evidence before her allowing this 

conclusion. The evidence before her was to the contrary: if the SQDC did not “take” 

the 20,000 kg of product, it would still need to “pay” for it.  

29. Not only did the Judge err by engaging in an evidentiary analysis that is antithetical 

to the approach to be taken at authorization, but she also read the absence of 

evidence or at best, conflicting evidence, in favour of the Respondents, in 

contravention of the guiding principles.16 

30. Additionally, the Judge erred in her conclusion about what constitutes a material 

fact. At paragraphs 129 to 134 of the Judgment, the Judge posits, based on 

“common sense”, that the failure to disclose that a portion of the Newstrike Facility 

was unlicensed is not a material fact. 

31. The Judge’s conclusion ignores and is squarely contradicted by the available 

evidence proffered by the Appellant’s expert who concluded that upon the 

announcement that the Newstrike facility had been operating without an adequate 

licence, HEXO stock immediately fell 10.2% which was (effectively) statistically 

significant.17 Moreover, in referring to a grouping of the public corrections relating to 

the Newstrike licencing issue by the Respondents’ expert (which Appellant’s expert 

did not entirely agree with), Appellant’s expert concluded there was a cumulative 

abnormal market return of -60%.18  

 
15  Judgment, Schedule 1, par. 121. 
16  Rahimi v. SouthGobi Resources Ltd., 2017 ONCA 719, par. 50; Nseir, par. 40-43. 
17  Expert Report of Dr. Craig McCann, February 1, 2021, par. 47 and 52.  
18  Rebuttal Expert Report of Dr. Craig McCann, September 9, 2022, par. 44.  
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32. The Judge’s error further appears to stem from a misapprehension of the definition 

of “material fact” and a misapplication of the decision rendered by the Supreme 

Court of Canada in Sharbern.19 Section 5 of the QSA defines “material fact” as: 

A fact that may reasonably be expected to have a significant effect on the market 
price or value of securities issued or securities proposed to be issued. 

33. Whereas this definition is primarily focused on market impact, the Judge ignored the 

expert evidence before her of this market impact to focus exclusively on other factors 

raised in Sharburn, which was not a securities act case.  

v. Applying the incorrect evidentiary standard when the same 
misrepresentations are contained in core and non-core documents 

34. At paragraph 47 of the Judgment, the Judge makes a finding of fact: 

[47] In subsequent core and non-core documents, the first year volume 
commitment in the Quebec Supply Agreement was couched in similar, if not 
identical, language, the extracts of the texts relied upon by Plaintiff and 
completed by Defendants appear in Schedule II attached hereto. [emphasis 
added] 

35. Despite this finding, the Judge held that, for non-core documents, the Appellant had 

the additional burden of establishing that: 

[110] […] at the time the public statements were made, Defendants knew or 
should have known that the SQDC would not respect its first year commitment or 
that the take or pay feature of the Quebec Supply Agreement would likely not be 
enforced.20 [References omitted] 

36. This conclusion is contradicted by Nseir, where this Honourable Court held that the 

distinction between core and non-core documents is not significant when the same 

misrepresentation is contained in both types of documents: 

[53] […] However, this distinction [between core and no-core documents] is not 
significant in the present case, as it is undisputed that each aspect of the 
appellant’s claim is based on a least some core documents.21 

 
19  Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23.  
20  Judgment, Schedule 1, par. 110. 
21  Nseir, par. 53. 
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37. The Judge therefore incorrectly held that specific knowledge of a misrepresentation 

in each non-core document had to be demonstrated by the Appellant.22 

B. The Judge erred in her analysis by tying authorization of the primary market 
and civil code claims to the authorization test under the QSA 

38. Many of the errors above were imported into the Judge’s analysis of fault relating to 

the civil claim, but overarchingly, the Judge erred by analyzing the Respondents’ 

fault through the lens of the burden of the QSA and applied it to authorization under 

the CCP.23 

39. It has been repeatedly held that the authorizations under 225.4 of the QSA and 574 

of the CCP are distinct.24 This error of law caused the Judge to deny authorization 

under the CCP when it should have been granted. 

C. The Judge erred in refusing to grant authorization under articles 225.4 QSA 
and 574 CCP and this Honourable Court should consider the issues de novo  

40. Errors of law in failing to grant authorization should be treated de novo by this 

Honourable Court: 

[50] These examples, which touch on central aspects of the case, suffice to 
conclude that the motion judge’s analysis of the record is not consistent with the 
limits inherent to the authorization process set out in section 225.4 para. 3 of 
the Act. Because he erred in law, the Court must consider de novo whether the 
appellant ought to be authorized to assert causes of action based on sections 
225.2 et seq. of the Act.25 

IV. CONCLUSIONS 

41. The Appellant will ask this Honourable Court to: 

(a) ALLOW the appeal; 

 
22  Judgment, Schedule 1, inter alia, par. 110, 113, 125 and 152. 
23  Id., par. 208-230. 
24  Gauthier v. Baazov, 2020 QCCS 2452, par. 41; Catucci v. Valeant Pharmaceuticals International Inc., 

2017 QCCS 3870 (requests for leave to the Court of Appeal dismissed); Kegel v. National Bank of 
Canada, 2013 QCCS 7168, par. 13 & 20. 

25  Nseir, par. 50. 
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(b) SET ASIDE the judgment in first instance; 

(c) AUTHORIZE the class action proceedings under articles 225.4 of the Securities 
Act and 574 of the Civil Code of Procedure; 

(d) AUTHORIZE the Class as: 

“Class” and “Class Members” are comprised of the following, other than the 
“Excluded Persons”: 

(i) Primary Market Sub-Class: All persons and entities who acquired HEXO 
securities in an Offering on or after April 11, 2018, and held some or all of those 
securities until after the close of trading on: (1) June 12, 2019; (2) October 9, 
2019; (3) October 28, 2019; (4) November 15, 2019, (5) December 13, 2019, 
(6) December 30, 2019, (7) March 16, 2020; or (8) March 27, 2020; excluding 
investors who acquired HEXO securities in an Offering in the United States 
between January 23, 2019 and March 30, 2020; and  
 

(ii) Secondary Market Sub-Class: All persons and entities who acquired HEXO 
securities on the secondary market on or after April 11, 2018, and held some or 
all of those securities until after the close of trading on: (1) June 12, 2019; 
(2) October 9, 2019; (3) October 28, 2019; (4) November 15, 2019, (5) 
December 13, 2019, (6) December 30, 2019, (7) March 16, 2020; or (8) March 
27, 2020; excluding investors who acquired HEXO securities on a U.S. 
exchange between January 23, 2019 and March 30, 2020; 

(e) DECLARE that the following persons are excluded from the Class (“Excluded 
Persons”): (a) HEXO and its subsidiaries, affiliates, officers, directors, senior 
employees, legal representatives, heirs, predecessors, successors and assigns, 
(b) St-Louis, and any member of St-Louis’ immediate family, (c) any senior level 
employee of any insurance company providing directors’ and officers’ insurance to 
defend this proceeding, and (d) any licensee employed by the Defendants’ law 
firms defending this proceeding; 

(f) NAME Martin Dionne as Class Representative; 

(g) DECLARE that the following questions of fact and law are to be dealt with 
collectively: 

(i) During the Class Period, did the Defendants publish documents or make 
statements that contained misrepresentations within the meaning of the Québec 
Securities Act (“QSA”) and, if necessary, other Securities Legislation?  
 

(ii) If so, which document or statement contains which misrepresentation?  
 

(iii) Were the misrepresentations intentional? 
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(iv) Are any of the Defendants liable to the Class or any of its Members under the 
QSA, and if necessary, any concordant provisions of the other Securities 
Legislation and/or under art. 1457 of the CCQ? 
 

(v) If so, which Defendant is liable and to whom?  
 

(vi) Is Defendants’ liability solidary? and 
 

(vii) What is the amount of the damages sustained by the Class Members?  
 

(h) AUTHORIZE the class action proceedings to seek the following conclusions: 

GRANT this class action on behalf of the Class; 

GRANT the Representative Plaintiff’s action against Defendants in respect of the 
rights of action asserted against Defendants under Title VIII, Chapter II, Divisions 
I and II of the QSA and, if necessary, the concordant provisions of the other 
Securities Legislation, and under article 1457 of the Civil Code of Québec; 

CONDEMN Defendants to solidarily pay to the Representative Plaintiff and Class 
Members compensatory damages for all monetary losses; 

ORDER collective recovery in accordance with articles 595 to 598 of the Code of 
Civil Procedure; 

THE WHOLE with interest and additional indemnity provided for in the Civil Code 
of Québec and with full costs and expenses, including expert fees, notice fees 
and fees relating to administering the plan of distribution of the recovery in this 
action; 

(i) APPROVE the notice to the members of the Class in the form to be submitted to 
the Court; 

(j) ORDER the publication of the notice to the Class no later than thirty (30) days after 
the date of the judgment authorizing the class proceedings; 

(k) ORDER that the deadline for a member of the Class to exclude himself or itself 
from the class action proceedings shall be sixty (60) days from the publication of 
the notice to the members of the Class. 

(l) THE WHOLE WITH COSTS in first instance and in appeal, including all costs 
related to the publication of the notices to class members and all costs of expertise. 
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Notice of this appeal is given to Hexo Corp., Sébastien St-Louis, their attorneys Norton 

Rose Fulbright LLP (Mtre François-David Paré and Mtre Francesca Taddeo), as well as 

to the Superior Court of Québec registry, District of Montréal. 

 

Montréal, this 14 day of March 2023  
 
(S) FAGUY & CO. 
______________________________________ 

FAGUY & CO. 
329 de la Commune W., Suite 200 
Montréal, Québec, H2Y 2E1  
Telephone: 514.285.8100  
Fax: 514.285.8050 
Lawyers for the Appellant/Appellant 
Mtres Shawn Faguy/Elizabeth Meloche 
sfaguy@faguyco.com/emeloche@faguyco.com 
Our file: 10239-001 
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NOTICE FOLLOWING ARTICLE 26 OF THE CIVIL PRACTICE REGULATION 
 

Pursuant to article 358(2) CCP, within 10 days after notification, the respondent, the 

intervenors and the impleaded parties must file a representation statement giving the 

name and contact information of the attorney representing them or, if they are not 

represented, a statement indicating as much. If an application for leave to appeal is 

attached to the notice of appeal, the intervenors and the impleaded parties are only 

required to file such a statement within 10 days after the judgment granting leave or after 

the date the judge takes note of the filing of the notice of appeal (Article 358, para. 2 

C.C.P.). 

 

If a party fails to file a representation by an attorney (or a non-representation statement), 

it shall be precluded from filing any other pleading in the file. The appeal shall be 

conducted in the absence of such party. The Clerk is not obliged to notify any notice to 

such party, If the statement is filed after the expiry of the time limit, the Clerk may accept 

the filing subject to conditions that the Clerk may determine (Article 30 Civil Practice 

Regulation). 

 

The parties shall notify their proceedings (including briefs and memoranda) to the 

appellants and to the other parties who have filed a representation (or non-representation 

statement) (Article 25, para. 1 Civil Practice Regulation). 
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SCHEDULE 1 

Judgment rendered on January 23, 2023 by the Honourable Silvana Conte 
of the Superior Court of Québec, District of Montréal 
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